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introduce evidence that the girl requested the driver "to get her home in a 
hurry." This evidence was excluded. Held, that the testimony was properly 
excluded, because it did not show that the guest had any control over the driver, 
or that the request was the proximate cause of the accident. Tyree v. Tudor 
(1922, N. C.) in S. E. 714. 

By the great weight of authority, the negligence of the driver of an automobile 
is not imputable to a guest or passenger who is riding in the machine and who 
has no authority or control over the machine or the driver. White v. Carolina 
Realty Co. (1921) 182 N. C. 536, 109 S. E. 564; L. R. A. 1915 B, 953, note. But 
a passenger or guest is bound to exercise reasonable care for his own safety, 
and a failure to do so constitutes contributory negligence. Winston's Adm'r. v. 
City of Henderson (1918) 179 Ky. 220, 200 C. W. 330. The care required of the 
guest varies greatly with the circumstances. See (1921) 31 Yale Law Journal, 
101. The result in the principal case is based upon the rule that a guest, to be 
barred from recovery, must either have control or authority over the driver. 
But the duty of the passenger to use due care for his own safety does not depend 
upon principles of agency. McGeever v. O'Byrne (1919) 203 Ala. 366, 82 So. 
508. One riding in a motor vehicle may be properly charged with negligence if 
he encourages or permits the driver to proceed at an unreasonable speed without 
remonstrance. Hardie v. Barrett (1917) 257 Pa. 42, 101 Atl. 75; Langley v. So. 
Ry. (1919) 113 S. C. 45, 101 S. E. 286; Jepson v. Crosstown St. Ry. (1911, 
Sup. Ct.) 72 Misc. 103, 129 N. Y. Supp. 233; Howe v. Corey (1920) 172 Wis. 
537, 179 N. W. 791 ; McGeever v. O'Byrne, supra; Huddy, Automobiles (6th ed. 
1922) 912. Many recent cases even hold it to be contributory negligence on the 
part of the guest who fails to warn the driver of approaching danger. Ohio 
Electric Co. v. Evans (1922, Ind. App.) 134 N. E. 519; Seiffert v. Hines (1922, 
Neb.) 187 N. W. 108; Kirschbaum v. Phila. R. T. Co. (1919) 73 Pa. Super. Ct. 
536; Hill v. Phila. R. T. Co. (1921) 271 Pa. 232, 114 Atl. 634. Inasmuch as 
failure to object to an unreasonable rate of speed or other reckless driving con- 
stitutes contributory negligence on the part of the guest so as to preclude a 
recovery, it seems that the court should have admitted evidence which would 
have tended to prove, not only that the deceased acquiesced in the excessive 
speeding, but apparently encouraged it. 

Torts— Distinction between Assumption of Rtsk and Contributory Negli- 
gence. — While the driver of the defendant's truck was attempting to execute a 
turn, the plaintiff, believing his automobile, which was parked on the opposite 
side of the street, to be in danger, seized the bumper of the truck in an endeavor 
to assist the driver. He was crushed between the bumper and his automobile, 
and brought an action in tort for negligence. The defendant pleaded contribu- 
tory negligence. Held, that the plaintiff was not guilty of contributory negli- 
gence as a matter of law, but that it was a question for the jury whether, under 
fhe circumstances, his actions were reasonable. Wardrop v. Santi Moving & 
Express Co. (1922, N. Y.) 135 N. E. 272. 

The distinction between the defenses of assumption of risk and contributory 
negligence is tenuous, and courts frequently confuse them by discussing cases 
involving assumption of risk in the light of contributory negligence. Harding 
v. Philadelphia Transit Co. (1907) 217 Pa. 69, 66 Atl. 151 ; Dixon v. N. Y., N. H. 
& H. Ry. (1910) 207 Mass. 126, 92 N. E 1030. Assumption of risk and con- 
tributory negligence are separate and distinct defenses. Knox v. American 
Rolling Mill (1908) 236 111. 437, 86 N. E. 90; George v. St. Louis & San Fran- 
cisco Ry. (1910) 225 Mo. 364, 125 S. W. 196. In the former case the plaintiff 
voluntarily, consciously, and deliberately elects to assume the risk; contributory 
negligence excludes the idea of deliberation and choice. Assumption of risk 
negatives the idea of prima facie liability, whereas contributory negligence is 



i94 YALE LAW JOURNAL 

an affirmative defense operating to rebut such a liability. Rase v. Minneapolis, 
St. Paul, etc. Ry. (1909) 107 Minn. 260, 120 N. W. 360; Bohlen, Contributory 
Negligence (1908) 21 Harv. L. Rev. 233, 245. The better view, supported by the 
weight of authority, is that one may incur a reasonable danger in attempting to 
save life or property without barring a right to recover. McKay v. Atlantic 
Coast Line Ry. (1912) 160 N. C. 260, 75 S. E. 1081 ; Wilson v. Northern Pac. 
Ry. (1915) 30 N. D. 456, '153 N. W. 429. There is a respectable minority to 
the contrary, however, if property alone is at stake. Cook v. Johnson (1885) 
58 Mich. 437, 25 N. W. 388; Hill v. East St. Louis Cotton Oil Co. (1919) 202 
Mo. App. 478, 214 S. W. 419. Usually no error results from confusing assump- 
tion of risk and contributory negligence, but sometimes, where a statute bars 
the former defense, the distinction becomes of vital importance. Schlemmer v. 
Buffalo, Rochester & Pittsburg Ry. (1911) 220 U. S. 590, 31 Sup. Ct. 561. The 
result reached by the instant case is undoubtedly correct, but the court discusses 
what appears to be a situation involving assumption of risk as though it were 
contributory negligence, thus adding to the existing confusion. 

Torts — Malicious Injury of Another in his Trade. — The plaintiff had for 
years exploited in the columns of his newspaper the personal affairs of the 
defendant, and had ridiculed the patent remedy manufactured by him. With 
the avowed purpose of injuring the plaintiff, the defendant established a rival 
newspaper which eventually drove the plaintiff out of business. However, the 
defendant's paper continued to be published. Held, (one judge dissenting) that 
the plaintiff had no cause of action. Beardsley v. Kilmer (1922, N. Y.) 200 App. 
Div. 378. 

It has frequently been said that the motive which actuates a person in doing 
an act which he is privileged to do is immaterial, since the law deals only with 
externals. Allen v. Flood [1898, H. L.] A. C. 1 ; Passaic Print Works v. Ely 
Co. (1900, C. C. A. 8th) 105 Fed. 163; West Va. Transp. Co. v. Standard Oil 
Co. (1902) 50 W. Va. 611, 40 S. E. 591. There has been a decided trend, how- 
ever, toward the view that motive may be of operative effect. Keeble v. 
Heckeringill (1707, K. B.) 11 East, 574; Stillwater Co. v. Farmer (1003) 89 
Minn. 58, 93 N. W. 907; Plant. v. Woods (1900) 176 Mass. 492, 57 N. E. 1011; 
Bush v. Mockett (1914) 95 Neb. 552, 145 N,. W. 1011 ; Ames, Tort Because of 
Wrongful Motive (1905) 18 Harv. L. Rev. 411. The underlying theory of such 
cases is not that a bad motive added to a lawful act makes the act unlawful, 
but that "prima facie the intentional infliction of temporal damage is a cause 
of action which .... requires a justification if the defendant is to escape." 
Aikens v. Wisconsin (1904) 195 U. S. 194, 25 Sup. Ct. 3. The law protects 
the "right to an open market" and an unjustifiable interference with that right is 
an actionable wrong. Huskie v. Griffin (1909) 75 N. H. 345, 74 Atl. 595. 
Competition in a similar kind of business is ordinarily a sufficient justification 
for an injury to a man in his trade provided it does not involve the use of force 
or fraud or the procuring of a. breach of contract. Mogul Co. v. McGregor 
[1892, H. L.] A. C. 25; Walker v. Cronin (1871) 107 Mass. 555. Dishonest 
competition, however, which does not have for its object the advancement of 
business interests, but which is engaged in solely for the purpose of crushing a 
personal enemy, is not a sufficient justification for the prima facie tort. Tuttle 
v. Buck (1909) 107 Minn. 145, 119 N. W. 946; Dunshee v. Standard Oil Co. 
(1911) 152 Iowa, 618, 132 N. W. 371; Ames, loc. cit. The instant case can be 
readily distinguished from this class of cases on its facts; for although the 
defendant's purpose was to ruin the plaintiff's business, he did so from motives 
of self-interest : the advertisement- of his patent remedy and the vindication of 
his reputation. Furthermore his newspaper continued to be published after its 
rival had failed. 



